Summary

In 1848, at the beginning of the research period, the legal position of the Chinese in the Dutch East Indies was equal to that of the indigenous population. Gradually it shifted towards the legal position of the Europeans to become almost equal to that position at the end of the period researched, that is in 1942. This situation was not reflected in the colonial constitution (art 163 IS). In this constitution it was stated that the Chinese as Foreign Orientals and not being Europeans or Natives, were subjected to the regulations enacted for Foreign Orientals.  The changes in different fields of legislation, effected at different times in the period researched, were based on various economical as well as political motives and reasons.


The research focuses on the developments regarding that legal position, but it also gives an analysis of the motives and grounds of the legislator and of the circumstances under which the changes in that legal position were brought about. The archives of the department for the Colonies proved to be an important source. In those archives the decision process at the highest level and the legislative policy of the minister for the Colonies and the governor-general regarding the Chinese were traced. 


In the introductory chapter the background of the legislative policy is sketched.  In the nineteenth century the significance of the Chinese for the government, as far as it concerned legislative policy, was economical in the first place. In the twentieth century that significance was overshadowed and even pushed to the background by political factors concerning the Chinese. After 1900 the Chinese in the Dutch East Indies strove for emancipation. This was a cause of concern for the Dutch government, as was the growing orientation of the Chinese on China, to which China responded with support. The Dutch and the Dutch East Indies government had to reckon more and more with the changing balance of power in Asia and the expectation that China’s role would become more important in the future. Also the legislative policy was influenced and sometimes determined by actors who and factors that were part of the legislative procedures, by which the legislator was bound.


The period researched starts in 1848, the year of the promulgation of the codification of the legislation for the Dutch East Indies. A separate legal system was laid down, meaning that there was one legal system for the Europeans (and persons equated
 with them) and one for the Natives (and persons equated with them). In the first chapter three questions were raised concerning the period before 1848 and the system of legal dualism. The first question concerned the position of the Chinese in the administration of justice before 1848. Next, the question had to be answered whether in 1848 a new structure for the administration of justice had been established with the codification of the legislation for the Dutch East Indies or whether the historical line had been prolonged by continuing an existing administration of justice. Finally, the third question focused on the division in the Indies Constitution of the population into two main groups: Europeans and Natives. Were this division and legal dualism based on the criterion of race, as was generally assumed ?

It proved that the Chinese in the period of the East-Indian Company had been mostly subjected to the same administration of justice as were Europeans, but that this changed in 1824 for practical reasons. From that year on the Chinese were subjected to the same laws and administration of justice for Natives. Pragmatism and not a notion of differences of race proved to have determined the legal position of the Chinese. The legal remedy for this situation - a separate administration of justice for Europeans and Natives, the legal dualism – was realized by dividing the population of that archipelago into two main groups on the  occasion of the codification of  law for the Dutch East Indies in 1848. 

As chronology was one of the aims in the research, chapter II starts with the regulations for trade, of which the first and most important one was promulgated in 1855 by St. 1855 no.79. By this regulation the greater part of the European Civil and Commercial Codes were declared to be applicable to the Chinese and other Foreign Orientals. Complimentary provisions  followed to meet the wishes of the European trading community as much as possible. That community wanted the legal certainty of European law and European administration of justice in matters of trade, next to more protection against the so-called ‘fraudulent actions’ of the Chinese and their alleged deceitful characters. Creating and maintaining a negative image of the Chinese was an important instrument of the European merchants to justify their demands and induce the government to meet their wishes in the field of law.


The third chapter deals with the legislative policy and the attempts of the government to bring the Chinese under the remaining European civil law (family- and successionlaw). With this policy the government crossed the boundaries of legal dualism again and acted contrary to the policy of abstinence and respect for the ‘laws, institutions and customs’ of the non-European population, i.c. those of the Chinese. The policy of abstinence had been followed since the start of the East-Indian Company. Research proved that this contradictory policy stemmed from the long-lived wish in the European community in the Dutch East Indies to curb the landownership of the Chinese in Java en thus weaken their economical strength. In 1855 it was felt that bringing the Chinese under the European law of succession would be an effective and invisible means to realize these plans. To legitimize this legislative policy the argument of legal certainty was used fallaciously to disguise an improper goal. In the nineteenth century the government was repeatedly dissuaded from its plans out of fear that these could lead to social unrest among the Chinese, or worse, to fierce resistance. In the twentieth century economical considerations made way for political necessity. In 1917 (62 years after 1855) this resulted in bringing the Chinese, and only the Chinese, under European civil law in all respects.


Chapter IV deals with the individual equation, the passage from one legal position to another. When faced with a request, the governor-general could, on the grounds of his authority to make exceptions to the law, determine that Chinese as equated with Natives would become equated with Europeans.  As a result of this equation individual Chinese came to be subjected to European law and had to appear before the European judge, which meant that they obtained more procedural  guarantees. At the same time they would gain access to the provisions for Europeans, such as education. The theme of this chapter is the drafting and phrasing of criteria which applicants had to meet to qualify for equation with Europeans. The interpretation and implementation of those criteria depended on what at that moment was considered to be politically desirable or necessary: a restrictive or a liberal policy. 


The Chinese movement that started in 1900 with the establishment of the Chinese society Tiong Hoa Hwee Koan, did not only strive for emancipation in the sense of striving for more knowledge of the teachings of Confucius and for better education, but it also wanted the abolition of the restrictive and discriminatory regulations Chinese were subjected to. The main grievances were the pass- and zoningsystem and the administration of justice at the policecourt. The pass- and zoningsystem limited the freedom to travel and to settle down for Chinese and other Foreign Orientals, while the administration of justice at the policecourt (the lower administration of criminal justice) was notorious for its arbitrariness.

Chapter V describes the characteristics of both grievances, how they were implemented in the nineteenth century and subsequently the abolition of the system in the twentieth century. In this chapter the political pressure comes to the fore, which in 1906-1907 convinced the minister for the Colonies D. Fock to bring about a fundamental change of policy. The necessity of this change was not generally recognized by the Indies government though.  After first mitigating the pass- and zoning system in 1910, at last the abolition followed, in 1914 and 1919 respectively. Protection of the native population against the Chinese – an argument that had been used for decades to maintain the pass- and zoning system – proved not to be necessary. The administration of justice at the policecourt was replaced in 1914 by the institution of the ‘landrechter’, a professional judge who administered justice to all populationgroups. With this reform unification of the lower criminal administration of justice was established. 

Chapter VI deals with the constitutional position. After the Dutch Nationality Law of 1892 the indigenous population of the Dutch East Indies and those who were equated with them (among which the Chinese) lost their Dutch nationality. According to Dutch constitutional law they had become foreigners. However, in order to be able to counter China’s interference with and China’s support for the Chinese in the Dutch East Indies - China considered them to be Chinese nationals and subjects - a solution had to be found to establish Dutch authority over the Chinese. For these purposes the Law on Dutch Subjectship was promulgated in 1910. The Chinese and the indigenous population of the Dutch East Indies were brought under the Dutch Constitution as ‘Dutch subjects without the Dutch nationality’. 

Finally Chapter VII deals with the years from 1912 to 1942. The Chinese kept pursuing  an improvement of their legal position and a formal equality with Europeans. Such a formal equation would do away with the discrimination of the Chinese compared to the Japanese, who were equated with Europeans by law in 1899. This chapter describes the several attempts of the legislator to meet these wishes without hurting his own political interests within as well as outside his territory. One of the important factors with which the government had to reckon in its legislative policy was the discontent among the Chinese concerning their Dutch subjectship. That subjectship had not brought a better legal position, but it had more or less severed their bond with China, especially after the Consular treaty in 1911. Another factor was the wish to prevent the situation that the indigenous population would feel discriminated when and if the Chinese would be equated with Europeans. Finally the forthcoming implementation of a new legislation modeled on western law in China and its consequences for the legal position of the Chinese had to be taken into account. These consequences might result in an equation of Chinese with Europeans.

The main outcome of the research is that for the legislative policy of the government its interests and the interests of the European population were decisive, more so than principles of law, principles of good governance, or the interests of the Chinese population. The legal position of the Chinese was adjusted, altered and improved, when and if the colonial government deemed it necessary, all circumstances considered.
� Please note that the words to equate/to equalize and equation/equalization do not fully cover the meaning of  the Dutch words ‘gelijkstellen and gelijkstelling’  in the sense of to give a person equal/the same rights by law or to put a person on the same footing. To equate and equation are used here, failing a better translation.





